Abstract
IntroductIon
In recent years, there has been a surge in interest among international lawyers in "constitutionalism." Writers have variously argued that:
An international constitutional order already exists, reflected, for example, in • the U.N. Charter. 1 An international constitutional order is in the process of emerging. • 2 An international constitutional order should emerge.
• 3 These proposals to analyze international law in constitutional terms represent one of several efforts to reconceptualize international governance. Another is the research project on global administrative law, 4 which, like constitutionalism, draws on domestic legal models to identify emerging patterns of international governance. Both reflect a broader emphasis on the phenomenon of legalization in international relations-the idea that international relations are increasingly governed by rules rather than merely power and interests. Although this article focuses primarily on the conceptual and descriptive questions, it also comments briefly on the normative issues. Given the Babel-like quality of the discourse about international constitutionalism, Part I begins by unpacking the terms "constitution" and "constitutionalism." By disaggregating these concepts into separate variables, which have more determinate, unambiguous meanings, we can answer in a more nuanced way whether there is an international environmental constitution. Part II concludes that although individual environmental treaty regimes have constitutional features, international environmental law as a whole lacks the hallmarks of a constitutional order. Should this be a source of concern? As Part III explores, there is no magic to the term "constitution," so debates about whether something amounts to a constitution can be a distraction. Nevertheless, the various dimensions of constitutional governance play an important legitimating role. By ordering and limiting government, constitutionalism helps justify an institution's authority to adopt rules, decide cases, and perform other governance functions. So an important question is, to what extent does international environmental law have constitutional elements? This question will become even more important in the future, as collective action problems, such as climate change, demand the exercise of greater authority by international institutions. To justify such authority, the legitimating power of more constitutional forms of governance could help to compensate for the declining role of state consent.
I. What do We Mean by constItutIonalIsM?

A. Three Initial Distinctions
The terms constitution and constitutionalism are used in many different ways. When writers claim that international law has a constitutional character, for example, they may mean:
International law has basic constitutive rules about how other rules are cre-• ated, interpreted, changed, and enforced. International law contains fundamental substantive rules, such as the prohi-• bition on the use of force and human rights protections.
International law constitutes a system, rather than merely a collection of dis-• crete regimes. International law has a hierarchical structure; some norms are entrenched • and superior to others in case of conflict.
International law has a non-consensual dimension, reflecting more than sim-• ply a series of commitments by states. International law reflects process values regarding participation, transpar-• ency, and a separation of powers.
International law is democratic. • Given the protean quality of the term, "constitution," when scholars disagree about whether some area of international law has a constitutional nature, it is often unclear whether the disagreements are real or whether they merely reflect differences about the term's meaning. In this regard, the current debates about constitutionalism are reminiscent of questions about "hard" versus "soft" law or about "law" versus "non-law," where it is also frequently difficult to determine whether people are arguing about substance or terminology.
In considering the discourse on international constitutionalism, it is useful to draw three initial distinctions.
First, we need to distinguish constitutionalism as a mode of political governance from constitutionalism as an intellectual movement. Constitutionalism as an intellectual movement within international law scholarship is interesting in its own right. 6 What accounts for the increasing focus among international lawyers on constitutional governance? Does it reflect actual changes in international relations-an actual growth in constitutionalism as a mode of governance? Is it a reaction to increasing concerns about fragmentation and illegitimacy in international law-an attempt to put international law on a stronger normative footing? Can it be explained as an effort by European lawyers to extrapolate from the EU experience to global politics more generally? Does it serve an ideological function? Is it a power play by international lawyers by giving greater importance to judicial rather than political processes? Or is it simply academic talk-a way of giving a fashionable label to more prosaic features of international law? Although these questions are interesting, they are not the primary focus of this article, which instead addresses constitutionalism as a potential mode of environmental governance.
Second, we need to distinguish between the general concept of a constitution and particular conceptions of constitutions. 7 The general concept of a constitution, explored below, allows a variety of more specific conceptions, which define constitutions in fuller, more substantive ways. 8 For example, Western liberal constitutionalism emphasizes such important features as democracy, separation of powers, checks and balances (including, in particular, judicial review), and protections of fundamental civil and political rights. This more particular conception of a constitution has many virtues, but its features are not intrinsic to the general concept of a constitution.
Finally, we need to distinguish between a constitution, on the one hand, and constitutionalism more generally. A constitution consists of the fundamental rules governing a political community and is generally, but not always, in written form. In contrast, constitutionalism refers to the broader set of qualities or values associated with the liberal conception of a constitution, 9 such as limited government and the dignity of the individual. These values and qualities collectively reflect what Martti Koskenniemi has referred to as a "constitutional mindset." 10 Because constitutions and constitutionalism are distinct, it is possible to have either constitutions without constitutionalism (as was true in former communist countries and in some developing countries), or constitutionalism without a constitution.
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B. The Concept of a Constitution
How should we understand the concept of a constitution? At the most general level, a constitution is a higher body of law, typically of an enduring nature, setting forth the fundamental rules of a political community. 12 These rules can be of two types. First, constitutions set forth the procedural rules that establish the basic political institutions of a community and define how other norms are created, interpreted, changed, and enforced-what H.L.A. Hart called "secondary rules" and Bardo Fassbender refers to as "metarules." 13 Second, constitutions may also contain substantive rules, such as basic human rights protections. Although these substantive rules are not as obviously constitutive as the procedural rules that establish the basic framework of government, they also help create a political community by defining its core values.
Thomas Gray notes that constitutions can vary along many dimensions.
14 They can be enacted (as in the case of the U.S. Constitution) or arise through a customary process (as in the case of the British Constitution). 15 They can have an extra-legal status or the status of ordinary or fundamental law. They can be enforced through political or judicial processes. They can be federal, unitary, or confederate. Also, they can be defined narrowly to include just the formal rules in a particular document or more broadly to include all of the fundamental rules of a political community, formal and informal, written and unwritten. 16 Notwithstanding these variations, constitutions typically share the following features. 15. Of course, this dichotomy is an oversimplification, since in most cases constitutions involve a combination of enacted and customary norms. For example, although the U.S. Constitution is primarily enacted, some of its norms have had a customary character (the two-term limit on the presidency, for example, arose through a customary process before ultimately being enacted through the Twenty-Second Amendment). Conversely, while much of the British constitution arose through a customary process, Her Majesty's Stationery Office, as of 1995, listed thirty-eight Acts of Parliament in its volumes on "constitutional law," including the Articles of Union with Scotland and Northern Ireland. See S.E. Finer et al., Comparing Constitutions 40 (1995).
16. Wheare, supra note 12, at 14 (distinguishing broad and narrow meanings of a "constitution").
First, they aim primarily to regulate governmental rather than private actors; they represent a type of public law rather than private law. Most attempts to adopt constitutional limits on private conduct have floundered, such as the Twenty-First Amendment in the United States, which prohibited the sale of alcoholic beverages. 17 Second, because constitutions address fundamental issues and are intended to provide a stable framework of governance of indefinite duration, they typically are entrenched, meaning that they are more difficult to change than ordinary laws. In some cases entrenchment is formalized by requiring special procedures for amendment, such as supermajority voting. In other cases the entrenchment is informal, as is true of the British constitution. In this context, entrenchment results from a social norm rather than a legal requirement. In either case, entrenchment serves to take constitutional issues outside the zone of normal politics.
Third, constitutions typically take precedence in cases of conflict with other norms. Constitutions represent a hierarchically superior form of law, which trumps ordinary legislation. 18 Analytically, superiority and entrenchment are distinct. A norm could be superior but not entrenched or entrenched but not superior. Generally, however, constitutions share both features, because both entrenchment and superiority derive from the same source: the fundamental nature of the rules contained in a constitution.
Of course, these three features are not shared by all constitutions. They are not necessary conditions of a constitution, even in a thin sense. Most constitutions have a special legal status, but some have the status of ordinary statutes. Indeed, in some respects, the British constitution does not even have a legal character, let alone a supra-legal character. Instead, the concept of a constitution is better seen as a family resemblance, 19 reflecting various features that are generally shared by systems of governance that we characterize as constitutional.
For this reason it seems misguided to attempt to define the necessary and sufficient conditions of a constitution, and then to measure systems of governance that aspire to this status based on these defining features. Instead, we need to employ a less categorical approach in considering whether an international environmental constitution has emerged. As will be demonstrated below, the constitutional character of governance is not a matter of yes or no, but of more or less.
17. The Thirteenth Amendment to the U.S. Constitution, outlawing slavery, is a notable exception. U.S. Const. amend. XIII, § 1.
18. In Roman law, the "constituo" was "imperial legislation that transcended all other law." Douglas M. Johnston, World Constitutionalism in the Theory of International Law, in Towards World Constitutionalism, supra note 13, at 3, 17.
19. Grey, supra note 14, at 191.
C. What Functions Do Constitutions Serve?
Constitutions are sometimes depicted as limitations on public power. 20 Yet they, in fact, serve dual functions, both constituting and constraining power.
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As the term constitution suggests, constitutive rules that define the basic values, institutions, and decision-making processes of a political community are central to the concept of a constitution.
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Of course, in modern liberal constitutions, substantive limits, such as guaranteed human rights protections, are also common. But it is worth remembering that, in the case of the United States, the Bill of Rights was not part of the original constitution. In its original form, the U.S. Constitution was almost entirely constitutive, 23 defining the basic structure of government, including the separation of powers among the three branches of the federal government and the relationship of the federal government to the states. It was adopted not so much to limit public power-the federal government under the Articles of Confederation had few powers to begin with-but rather to create a new government with stronger powers. This is true of most constitutions; they are conceived as creative, even revolutionary instruments, either establishing a new political order or providing a fresh start for an existing one.
Nevertheless, the widespread emphasis on the constraining nature of constitutions is well-founded, since a central feature of constitutional governance is its limiting character. This feature is most obvious in the case of constitutions that impose substantive constraints on power. Examples include prohibiting ex post facto laws and protecting human rights. But even when a constitution is purely constitutive, it is still constraining. The procedural rules set forth in a constitution do not simply create institutions. They also define and thereby limit those institutions, similar to the way that the rules of a game both create the game and limit the moves that a player can make.
By limiting governmental authority, constitutions serve an important legitimating function. A constitution creates, as John Adams put it, "a government of 20 25 In this respect, constitutionalism is closely related to legalization. 26 But constitutionalism goes beyond legalization by limiting the legislature through a body of rules that are fundamental, entrenched, and hierarchically superior to ordinary law. 27 Such constitutional limits make governance less democratic and flexible, but also provide compensating benefits-most importantly, stability, predictability, and security against the threat of unrestricted government power.
That said, the limits imposed by constitutions are often pliable in ways that ordinary laws are not. Because they establish ongoing systems of governance intended to persist indefinitely into the future and difficult to amend, constitutions must be framed with a certain level of generality. They must allow considerable flexibility if they are to avoid becoming outdated. This open-ended quality of constitutions is manifested both in the doctrine of implied powers, which is stated explicitly in the "necessary and proper clause" of the U.S. Constitution and has been inferred in the case of international organizations, as well as in the more spacious approach often employed to interpret constitutions as compared to ordinary laws. 28. Cf. John Marshall's famous phrase in McCulloch v. Maryland, 17 U.S. 316 (1819) ("We must never forget that it is a Constitution we are expounding"); see also Benjamin Cardozo, The Nature of the Judicial Process 83 (1921) ("A constitution states or ought to state not rules for the passing hour, but principles for an expanding future") (emphasis in original). It should be noted that many leading constitutional scholars, particularly in the United States, reject the view that constitutions should be interpreted in a more teleological manner than ordinary statutes and instead advocate an originalist or strictly textualist approach. As Jan Klabbers notes, the tension between a constitution's constraining function and its open-ended, "living" nature is nicely captured in Wheare's observation that courts "may choose to treat a constitution as a living instrument, but they must treat it first of all like a constitution." Jan Klabbers, Constitutionalism Lite, 1 Int'L Org. L. Rev. 31, 52 n.101 (2004) (quoting K.C. Wheare, Federal Government 237 (1947)).
II. Is there an InternatIonal envIronMental constItutIon?
As the preceding discussion makes plain, claims about international constitutionalism can mean several things. At the lowest level, they call attention to the constitutive aspects of many international agreements. 29 Numerous international environmental agreements have a constitutional dimension in this thin sense.
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Rather than elaborate a set of static commitments by states, they are dynamic arrangements that establish ongoing systems of governance to address particular issues like climate change, ozone depletion, or whaling. Although they differ in their particulars, each international environmental agreement performs basic constitutive functions by establishing institutions, specifying the rules that guide and constrain these institutions, and entrenching these rules through amendment procedures.
Consider, for example, the 1946 International Convention for the Regulation of Whaling (ICRW). 31 In contrast to earlier whaling agreements, which had consisted solely of specific regulatory limits on whaling, 32 the ICRW served a constitutive function as well. It established the International Whaling Commission (IWC) and authorized it to adopt regulations on an ongoing basis by a threequarters majority vote. 33 The particular regulatory limits imposed by the ICRW are now long forgotten. But the ongoing system of governance it established has proven remarkably robust, eventually leading to the adoption of a moratorium on commercial whaling, which continues to this day.
Many other environmental treaties similarly serve a constitutive as well as a regulatory function. For example, the 1987 Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol) 34 not only set forth targets and timetables to reduce the use of certain ozone-depleting substances, but also established procedures to amend and adjust these regulatory requirements. This has led to a progressive tightening of the reduction schedule for chlorofluorocarbons and halons, the two classes of chemicals originally addressed, as well as the inclu-29. Peters refers to this as "micro-constitutionalist" analysis. Peters sion of numerous other ozone-depleting substances in the Montreal Protocol's regulatory scheme, including carbon tetrachloride, methyl chloroform, and hydrochlorofluorocarbons.
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As constitutive instruments, treaties like the ICRW and the Montreal Protocol typically represent the tip of the normative iceberg within the regimes they establish. The majority of the norms are created not by the original treaty itself, but by the more flexible and dynamic governance arrangements constituted by the treaty. International environmental regimes usually distinguish between these constitutive and non-constitutive elements by placing them in different instruments. The constitutive elements establishing the basic institutions and decisionmaking procedures of the regime are entrenched in the treaty text itself, which like a constitution, is difficult to amend. Meanwhile, the regulatory elements are placed in protocols, annexes, or schedules, which are easier to amend, or are adopted as decisions of the parties.
If characterizing international law in constitutional terms merely referred to the constitutive function of many treaties, then such characterizations would not be problematic. But claims about the constitutional status of international law usually serve as shorthand for a stronger set of claims-some putatively descriptive, others more openly normative-that international law is, or should be, a constitutional order in a "thicker" sense. For example, some scholars argue that international law is developing a constitutional character because it represents the law of an emerging international community, with shared re- From a descriptive standpoint, the U.N. Charter is often cited as the preeminent example of an emerging international constitution in this thicker sense. 40 Like a constitution, the U.N. Charter articulates the fundamental rules of the international system, such as the principles of sovereign equality and self-determination, the prohibition on the use of force, and the obligation to promote and respect human rights. These fundamental rules, although adopted in a treaty requiring state consent, represent more than bargains negotiated by states. Instead, they represent core values of an emerging international political community, which are outside of politics and thus are "no longer dependent on the capriciousness of sometimes well-meaning, sometimes egoistic states."
41 Also, the rules of the U.N. Charter are intended to provide a stable framework of governance of indefinite duration. Accordingly, they are entrenched, amendment requiring ratification by two-thirds of the member states, including all of the permanent members of the Security Council. 42 Finally, Article 103 makes the Charter hierarchically superior to other treaties. . At the end of the UNCLOS negotiations, the president of the negotiating conference, Tommy Koh of Singapore, argued that UNCLOS represented "a constitution for the oceans" because of its comprehensiveness, wide participation, coherence with the wider system of international governance, and promotion of global interests and equity. See David Anderson, "Constitutionalism" and the Law of the Sea (Mar. 14, 2007) (unpublished manuscript), http://www.law.leeds.ac.uk/ leedslaw/webdocs/leedslaw/uploadeddocuments/cfig-anderson.doc (noting that Koh's term has an "element of hyperbole or metaphor"). debatable, 44 and beyond the scope of this article. But international environmental agreements clearly do not establish constitutions. First, they do not typically create systems of governance with significant independence from states. Multilateral environmental agreements addressing climate change, ozone depletion, hazardous chemicals, or endangered species are still very much state-driven. States generally retain the right of exit, meaning they can withdraw from the treaty. 45 The secretariats established by international environmental agreements are comparatively weak in most cases. It is also unclear whether international environmental agreements even establish international organizations with an independent legal personality.
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Although non-state actors play a significant role in the standard-setting and compliance process, this influence is generally extra-constitutional because it takes place through informal processes, outside of the formal arrangements provided for by the regime's foundational instrument.
Second, international environmental agreements do not effectively limit the institutions they establish. Consider, the ICRW. In theory, the ICRW sets limits on how the IWC may operate. According to the ICRW, the IWC should act on a scientific basis, and should have the orderly development, not the abolition, of the whaling industry as its purpose. 47 Yet these requirements did not prevent the IWC from adopting a moratorium on commercial whaling, which the chairman of the IWC's own scientific committee argued was without scientific basis, 48 and which is arguably preservationist rather than conservationist in orientation. As the whaling case illustrates, international environmental agreements are better at constituting than they are at constraining. 49 They primarily serve to create new political arenas, rather than to take issues outside of politics. The adoption of the 1990 London Amendments to the Montreal Protocol provides another illustration. The Montreal Protocol does not set forth any rule concerning how it may be amended. As a result, the rule governing amendments is found in the Montreal Protocol's parent instrument, the Vienna Convention for the Protection of the Ozone Layer. This convention provides that protocol amendments must be ratified by two-thirds of the protocol parties in order to enter into force.
50 Despite this constitutional constraint, when the parties to the Montreal Protocol adopted the London Amendments, they decided to avoid this rule by providing that the London Amendments would require ratification by only twenty states in order to enter into force. 51 In essence, the parties' attitude was, "this is our treaty, and if we want to adopt an amendment, we can do so using whatever rules we like." This attitude may be justified in certain circumstances; the U.S. Constitution was itself adopted by a procedure contrary to the Articles of Confederation.
52 However, this is hardly an attitude characteristic of those who view the existing legal order as constitutional in character. 53 Due to these weaknesses, if international environmental agreements qualify as constitutions at all, they are at most constitutions with a little "c" rather than a big "C." They are constitutions in the thin sense that they establish ongoing systems of governance and default rules for how those systems of governance will operate. They are not constitutions in the thicker sense, however, because they fail to establish institutions with significant independence from states, or to take issues outside the zone of politics by imposing effective constraints, either procedural or substantive, on the behavior of international environmental institutions. Nor do these agreements establish a constitutional order for international environmental law as a whole. Instead, they establish a balkanized system, with a 52. Similarly, some argue that the Fourteenth Amendment to the U.S. Constitution was adopted in an extra-constitutional manner. See Bruce Ackerman, We the People: Foundations 21 (1991).
53. Of course, in exceptional circumstances, even domestic constitutions do not necessarily constrain. multiplicity of regimes, each with their own constitutions. In essence, they contribute to the phenomenon of fragmentation rather than counteract it.
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Is there an international environmental constitution more generally that applies to international environmental law as a whole? Certainly, international environmental law has a number of characteristic features, which serve to distinguish it from classical international law, 55 such as widespread use of the framework convention and protocol approach, rapid amendment procedures, a distinctive system of treaty bodies, 56 and non-compliance procedures that are more political than judicial in nature. 57 But these distinctive features of international environmental law do not amount to a constitution in any meaningful sense of the term. They do not establish unitary requirements with regard to the creation and operation of international environmental law-that is, secondary rules about how international environmental law is developed and enforced. Indeed, some prominent features of international environmental law, such as the use of politically-oriented non-compliance procedures, cut strongly against the concept of constitutionalism. Rather, the distinctive mechanisms of international environmental law represent a toolbox that states can use when addressing a variety of new problems.
A more promising candidate to fill the role of an international environmental constitution is the collection of general principles of international environmental law, including the duty to prevent transboundary harm, the polluter pays principle, the precautionary principle, the principle of common but differentiated responsibility, and the principle of sustainable development, which cut across the various treaty regimes examined earlier.
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Do these general principles represent a core value system 59 for the international community-a set of fundamental, substantive rules that might be analo-54. I use the word "phenomenon" rather than "problem" deliberately, since it is not clear to me that fragmentation is problematic in the international environmental context. gized to a constitution? Perhaps. But if they do represent an incipient international environmental constitution, it is weak and vague. Although principles such as the precautionary principle and the principle of sustainable development serve to structure international discourse on environmental problems, they have so many different meanings that they hardly exercise real constraint on the behavior of states or international institutions.
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Moreover, even to the extent that they do serve a constitutional function by articulating a set of overarching, shared values, this is only one of several constitutional functions. International environmental law still lacks a general system of governance, such as a world environmental organization, which could provide a common framework for the multiplicity of existing international environmental regimes, and it lacks common rules that organize its different regimes. Finally, it lacks other features often associated with constitutionalism, such as judicial review or more generally, a separation of powers.
III. Does It Matter Whether International Environmental Law Has a Constitution? A Critique of Analyzing the Constitutional Character of International Law
Engaging in discussions about the constitutional status of international law assumes that the answer matters because something important is at stake. But is this true? What is the value added of "constitution talk"?
Consider, for example, the descriptive claims regarding the constitutional status of international law. Why can we not consider whether international environmental law is a comprehensive system, or is developing a non-consensual character, or reflects the law of an emerging international community, without regard to the vexing question of whether it has assumed a constitutional character? For instance, having described the UNCLOS as an entrenched, stable system of governance of indefinite duration, intended to address ocean issues comprehensively and with aspirations for universal membership, what does the label "constitution" contribute?
61 Similarly, with respect to the normative claims regarding constitutions and constitutionalism, why can we not consider whether judicial review or a diminished role for state consent would be positive without introducing the concept of constitutionalism? What does the concept of constitutionalism add to our analysis of the nature of international law?
The constitutionalist movement in international law has not sufficiently addressed these questions. One possible answer to why the analysis of constitutional status is important is that constitutional discourse serves as a convenient shorthand for a collection of more specific attributes, such as hierarchy and entrenchment. The problem with this response is that the meaning of constitutionalism is so unclear that it seems more likely to confuse than simplify.
Another possible argument for the utility of applying constitutional modes of analysis to international law is that the various features of constitutionalism examined earlier are not disparate phenomenon, but combine into a coherent whole. Thus, we need to study these features in a holistic rather than in a disaggregated manner.
In principle, the holistic nature of constitutionalism could have either an empirical or a normative character, or both. Empirically, if the different elements of constitutionalism are interrelated by standing in some kind of causal relationship with one another, then the presence of one constitutional feature would suggest the presence of others. Examining international law through the empirical lens of constitutionalism would help us to see aspects of the international legal system that might otherwise be overlooked or insufficiently appreciated-for example, the role of proportionality balancing in international dispute resolution, which Alec Stone Sweet argues is a characteristic feature of constitutional adjudication.
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One benefit of a domestic analogy such as this is that it allows us to understand international law in new and useful ways.
While these empirical relationships are interesting, the emphasis on constitutional discourse has a primarily normative impetus. In contrast to the descriptive perspective, which presumes an empirical correlation between the different features of constitutionalism, the normative argument is that these different features should go together or combine to take on special normative significance. It follows that if the various features of constitutionalism are normatively related, then the presence of some constitutional features suggests the need for others. For instance, to the extent that an international regime creates an ongoing system of governance that limits state consent, the presence of such a system then creates a need for features like transparency, separation of powers, and judicial review. Or, to the extent that the U.N. Charter serves as a constitution for the international com- munity, it should be able to legitimately make demands on non-member states and non-state actors and develop as a living instrument, including through dynamic-evolutionary interpretation. It should also be open to all states, provide for judicial review, and have direct effect on domestic law.
Whether these arguments are persuasive depends on whether the different features of a constitution are merely additive, or whether, when combined, a new type of governance emerges with properties of its own. If the former, then we would be better off focusing directly on the component elements themselves, and staying away from characterizing them in constitutional terms. In other words, we should consider whether international law has, or should have, elements like judicial review, a doctrine of implied powers, or whatever descriptive or normative features are drawn from the supposedly constitutional character of international law without wrapping these considerations in a constitutional veil, which makes it more difficult to focus on the normative relationships between different features of the international legal system. On the other hand, if the different dimensions of constitutionalism are indeed normatively linked, or provide legitimacy in a way that exceeds the sum of the parts, then it is necessary to study constitutions as a distinctive and holistic phenomenon.
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The normative arguments regarding international constitutionalism proceed in different ways depending on whether international law has already developed a constitutional character. That is why the answer to the descriptive question matters regarding whether there is an international environmental constitution. On the one hand, to the extent that international law has already developed into a constitutional order, then this fact has certain normative implications. For example, it might give international law greater legitimacy. It might mean that international law should be seen as superior to national law, or should be interpreted liberally, using a teleological approach befitting a constitution. 64 On the other hand, to the extent that the international legal system still falls short of a constitutional order, this suggests the need for further constitutionalization. To become more legitimate and effective, and thereby able to compensate for the declining authority of states, the international legal system needs to become more constitutional-for example, by limiting public power through checks and balances, af-fording human rights protections, establishing mechanisms for judicial review, 65 or creating new constitutional structures appropriate to multilevel governance and shared sovereignty. 66 The latter belief underlies the recent focus on constitutionalism. Traditionally, international law has relied on state consent for its legitimacy. 67 But to the extent that nonconsensual norms and decision-making processes will need to play a larger role in the future to respond to collective action problems such as climate change, then international law will need some new basis of legitimacy. At first glance, democracy seems like a potential candidate, but it is difficult to conceive how democracy could operate at the global level in the absence of a global demos. As a result, constitutionalism has become an attractive alternative. 68 If the various features of constitutionalism, including limited government, separation of powers, judicial review, transparency, and human rights protections represent the touchstone of legitimacy, then the constitutional status of international law matters deeply. In essence, if constitutionalism is a good thing, then giving international law a constitutional character would make international law a good thing as well.
I am sympathetic to this general sentiment, and believe that providing constitutional limits on governance could help legitimize international environmental institutions. Yet, I remain skeptical that we need to think about these constitutional issues in holistic terms. Given the complexity and vagueness of constitutional discourse, as well as the difficulty of achieving the different dimensions of a constitution at once, we might do better by unpacking the concept into its component elements and then considering the proper role of each in the distinctive context of international governance, rather than attempting to ground the legitimacy of international law in its constitutional status tout court.
Conclusion
States face common global environmental problems, but they do not necessarily have common interests or values. This may account, at least in part, for their weak commitment to constitutionalism and legalization. The refusal by the IWC to lift its moratorium on commercial whaling, the reliance by international environmental regimes on non-judicial compliance procedures, and the adoption of the London Amendments to the Montreal Protocol by a procedure at odds with the regime's requirements are all examples reflecting the fact that in today's world, states still prefer to retain significant flexibility rather than commit to constitutional constraints. They remain far from developing the sense of community that underlies constitutional governance.
Over the long haul, it is unclear whether this state-driven approach will adequately address international environmental problems such as climate change and loss of biodiversity. As I have argued elsewhere, such problems may require the creation of international institutions with greater authority. If this occurs, it could push international environmental law in the direction of greater constitutionalization in order to address concerns about the legitimacy of new and more powerful institutions. But any transformation of this kind lies in the future. For the moment, international environmental law remains a set of commitments by states, rather than a constitutional order.
